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AFRIL F 1770. 


F O R 


The Truſtees of the Creditors of Meſſts. 
Adam and Thomas Fairholms, Bankers in 
Edmburgh, man; . - 


AGAINST 


Andrew Jobnſton of Reumbil, and Mrs. Anne ba 
Meant! in Hun g, Purſuers. 


Eſſrs. Adam and lane F, airholms, bankers in Zdinbirgh, | 
had carried on trade to a very great extent: But 
Adam Fairholm having reſided for ſome time at Lon- 
don, and having been deeply concerned in the ſtocks, 
in which at laſt he had been. very unlucky, was obliged to ſtop 
payment in March 1764.. | 
Notice of Adam's ſtopping payment at Dinkins given to Thomas 
in Edinburgh, bya letter from George, another brother, who refided ar 
London, ſent. by expreſs. Thomas, believing that he could not carry 
on the buſineſs of the houfe in Edinburgh, after Adam's ſtopping 
payment, who had got into his hands a large part of the com- 
pany's funds, did immediately come to the reſolution of likeways 


ſtopping payment: And, that juſtice might be done to the creditors of. 


the company, in the moſt equal manner, and at the leaſt expence, 
he did, by advice of the ableſt council, execute a diſpoſition, 


whereby he and bis brother do convey to Francis Farqubarſon, 


Thomas "Bofw ell, and Ludovick Grant, writers in Edimburgh, or 


the accepters or accepter, or ſurvivers or ſurviver of them, in 
truſt, for behoof wh their creditors, all their e eltate, heritable or 


movea ble 


D 3 F 4 mT 2 3 
3 . 
: <— td: 88 STIs 8 8 FR * * : 


* 


C83 
moveable, "with a a p roviſo, that Mr. Far quharſon ſhould have power 
to execute the trull, without conſent of Mr. Bofwell-or Mr. Grant; 
and, In the event of Francis Furguburſon's non- acceptance, or Arbe 
that Mr. 'Boſwell ſhould have power to execute the truſt, vithous: 
the conſent of Mr. Grant. | 

It is further provided, that if the major part duet of the ere - 
ditors ſhould think fit to chuſe otlier truſtees, the truſtees 
named in the diſpoſition ſhould be bound to denude in their fa- 
vours; and the truſtees named, or to be named, are impowered 
to ſell and difpeſe of the eſtate, and to divide the proceeds from 
time to time among the creditors equally, in proportion to their 


debts, without prejudice to any preferable right or diligence, if 


any ſhall be in, or done by any of the ſaid creditors, prior to the 

completion of this preſent right. 
A meeting of the creditors was called upon the 26th of March, 

when a good many attended, and the doers for many others. 
The meeting made choice of Mr. John Mackenzie to be preſes; 
and from the minute ſubſcribed by him, at the deſire of the meet- 
ing, it appears, that the meeting was informed of the truſt-diſ- 
poſition; and that although they then did not directly approve of 
the diſpoſition, not having had time to determine themſelves, yet 
chat they, in general, approved of the meaſure that was taken, of 
conveying all to a truſtee, as the moſt prudent method of doing 
juſtice to che creditors; and, after recommending to Ihoniat Fair 
Holm to make an inventory of the company's books, and to lodge 
ir with Mr. Fargahar/on, they named John Mackenzie, Samuel Mit- 
chelſon, Alexander Stewart, John Davidſon, Thomas Tod, John and 
James Pringles, or any three of them, as a committee, to meet 
with the truſtee, and with whom the truſtee might confer on all 
neceſſary occaſions ; and they appointed the next meeting of the 
creditors, to be on the 2d of April, at 11 Oclock, and ordered an 
advertiſement; to that effect, to be put in the news- papers. In 
the mean- time, the truſt- diſpoſition was printed, and a great num- 
ber of copies thrown off, to be diſperſed in the: next as. 
which was done accordingly. 5 

The meeting was held upon the ad of April, in dhe aon. 
houſe, and was exceedingly numerous; and having made cheice 
of Mr. John Mactenzie to be preſes, and the ſederunt of the 26-h 
March, and a deed of acceſſion and ſubmiſſion relative thereto, 


to be _ by the creditors, 3 been all: read over in the 
| audience 
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audience of the meeting, the creditors were aſked, whether they : 
choſe to name any other truſtee or truſtees, in place of thoſe na- 
med by the truſt-deed; and whether they inclined to accede to 
the meaſure, as propoſed in the truſt-deed, and deed of acceſſion, 
Upon which, the meeting, without a contradictory voice, declared, 


their willingriefs to agree to the meaſures propoſed, and to ſign the 
deed of acceſſion: And the truſtees, who were all three preſent, 
having been/aſked to accept, they agreed: And thereafter, the meet- 
ng came to the following reſolutions: 

imo, They recommend to the truſtees, to appoint Thomas Fair- 


| bolm to be their factor, upon his finding caution, to the amount 


of 1000 J. 

2do, That all the books, and grounds of debt, remain in Mr. 
Fairholm's hands. 

3tio, That he immediately make up inventories thereof, and 


Y ſtates of the debts and funds: of the company, and lodge the ms : 
with the truſtees. 


Ito, That when any fam of money, exceeding, 300 /. Sterling, 
ſhall be received, the ſame be forthwith lodged with the bank of 


Scotland, or the royal bank, or a half with each, upon ſuch rate 


of intereſt, as the banks and truſtees ſhall agree for. 


Fto, That the creditors be advertiſed to lodge their 1 and 


vouchess thereof, in the hand of ſuch perſon as the truſtee ſhall 
appoint,” at leaſt, to produce the ſame to him, that copies or notes 


_ thereof may be taken, and ingroſſed in a book to be kept by the 
truſtees; and theprincipals, after being marked by one or other of 


them, are to be returned to the party. 
to, That all intereſt upon.the dtebts refling by the company 
mall ſtop, as upon the 26th day of March, the date of the truſt- 


diſpoſition; and all open accompts, When adjuſted, to be ſtated as 


they ſtand at that day, which 1s to be conſidered as the period of 


the total — of che Company: 86 debts, fo as all may de on the 
fame footing. 

imo, That oh claim on the part of the Crown, faid to be for 
13000. or thereby, of his Majeſty's exciſe, lodged with the com- 
_ pany by Colleftor Hope, be laid before Mr. James Ferguſon of Pit- 
Jour, by whoſe opinion the creditors agreed to be determined, how 


far the Crown is preferable upon a writ of extent, yea or not. 
The deed of acceſſion and fubmiſſion, was s likeways higged by 
| oſt of the creditors — | 


N 1 ; After 
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After the truſt- right had apparently been acquieſced in by the- 


: ereditors for ſeveral months, and the truſtees had recovered, and 


Jodged a conſiderable, ſum of money in the bank of Scotland, in 
purſuance of the foreſaid reſolution of the creditors, of the 2d- of 
April, Dr. Heriat, in the view of operating full payment, wanted 
to appropriate to himſelf what had been lodged in the bank, as 
the money of the whole creditors; and, in that view, he, in the 
month of December 1764, uſed arreſtments in 'the hands of the 


| truſtees, and of the bank of Scotland ; but it was found, after a 


long litigation, that he was to be held as an acceding creditor, 


and was therefore barred from operating his payment by ſeparate 


* . 


meaſures. | | | 
Andreu Fohnſlon of Rennybill, a creditor for 222 J. and Mrs. 


Anne Law, merchant in Edinburgh, a creditor for 394 J. followed 


Dr. Heriot's example; and, in the months of December 1764 and 
January 1765, uſed arreſtments againſt the bank, for attaching 
the money that had been depoſited there, for behoof of the whole 
creditors, and afterwards refuſed to take their juſt proportion of 
that money, when the ſame came to be divided among the credi- 
tors; and they brought an action before your Lordſhips, for 
ſetting aſide the foreſaid truſt- diſpoſition, as being made contrary 


to the enactment of the ſtatute 1696: And multiple-poindings 
having likewiſe been brought in name of the bank, the whole 


came to be inſiſted in before the Lord Gardenſtoun Ordinary, who, 
of this date, pronounced the following interlocutor: “ Suſtains 
* the reaſons of reduction of the truſt-diſpoſttion libelled, ſo far 
as the purſuers have an intereſt therein, and reduces, decerns, 
* and declares accordingly ; and appoints parties procurators to 
* be ready to debate on the effect of the arreſtments founded on 
by the purſuer, againſt next calling.“ And to this interlocu- 
tor his Lordſhip adhered. Se ene ex g 

The defenders reclaimed againſt theſe interlocutors of the Lord' 
Ordinary ; and when the petition and anſwers came to be advi- 
ſed, it occurred to your Lordſhips, that even although it ſhould: 
be found, that the foreſaid truſt-diſpoſition was reducible, to the 
effect of intitling the creditors to attach the ſubjects of the bank- 
rupt by legal diligence, that yet it was a ſeparate queſtion, what 
effect ought to be given to the foreſaid arreſtments in this caſe; 


becauſe jt merited a- different confideration, how far, after the 
truſt-right had received execution, and the ſubjects of the bank-_ 


rupt 
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rupt had. in conſequence thereof, been n and Tone 


into caſh for behoof of the creditors, it was thereafter competent 


for any of the creditors, to attach the money from thence ariſing, 


either in the hands of the truſtees, or in the hands of any other 


perſon or perſons with whom it might be depoſited for the credi- 
tors behoof: And as this queſtion was ſtill entire before the Lord 


1 Ordinary, ſo, in order that the whole cauſe might receive the 


judgment of the court at once, your Lordfhips, of this date, 


| pronounced. the following interlocutor: The Lords having 


heard this petition, with the anſwers thereto, they, before an- 


„ ſwer, remit to the Lord Ordinary to call and hear parties pro- 


* curators upon the other points in the cauſe.” And thereafter, 


fe and validity of the arreſtments uſed by Fohnſ{on and Law, 

and appointed parties procurators to ſtate that queſtion in infor- 
mations : And, in obedience. thereto, this is ROE offered on 
behalf of the defenders. 

As the general queſtion, viz. Hos far a aiſpoſſeion ru anted by 
A Fer to truſtees, for behoof of his whole credits, is redu- 
eible at the inſtance: ah non-acceding creditors? is very fully ſta- 
ted in the petition for the defenders, they will not trouble your 


Feb. 21 
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at a calling of the cauſe, of this date, the Lord Ordinary made March 1. 
'aviſandum to your Lordſhips with the queſtion concerning the ef- 


1770. 


Lordſhips, with adding a ſingle word to what is there ſaid upon 


that point, but will confine their argument entirely to the other 


queſtion, viz. What effect, in this caſe, is to be given to the ar- 
| reſtments which have been uſed by the purſuers? 


If your Lordſhips ſhall be of opinion for the defenders, upon : 


| the general point, that there is no good ground in law for 
ſetting aſide the truſt-diſpoſition, in this caſe; it muſt follow, of 


neceſſary conſequence, that the arreſtments can have no effect, 


but the purſuers muſt take their ſhare, along with the other cre- 


ditors, out of the funds collected under the truſt- right. 
But even ſuppoſing that your Lordthips thould be of a con- 
trary opinion, and that the diſpoſition in queſtion is not ſufli- 


cient to bar the creditors from attaching the eſtate and effects of 


the bankrupt by legal diligence, yet they tumbly hope your 


Lordſhips will, notwithſtanding, be of opinion, that the arreſt- 
ments which. have been uſed by the purſuers in this caſe, can 
have no cfieq; and that they cannot, in virtue thereof, pretend 


do 


* 


ler 


to r more than a rateable proportion of the money, in medio, 


along with the other creditors, 

It muſt occur to your Lordſhips, chat where any perſon be- 
comes / bankrupt, and ſo, unable to ſatisfy his creditors to the full 
amount of his debts, that it is founded in the ſtrongeſt juſtice 
and equity, that creditors, who are all equally onerous, ſhould all 
be preferred, pari paſſu, upon the effects of their debtor. It is a 
hard caſe, that the accidental circumſtance of a few creditors be- 


ing upon the ſpot of their debtor's reſidence, ſhould put it in their 


power to carry off the bulk or whole of their debtor's funds, 
and that other creditors, living at a diſtance, ſhould be totally 
diſappointed of drawing any part of their payment. As the 
puri paſſu preference of creditors is ſtrongly founded in material 
juſtice and equity, ſo it is like ways agreeable to the genius of 
the law of Scotland. For this purpoſe it was, that the pari paſſu 
preference of apprizers was eſtabliſhed by the ſtatute 1661; and 
although that ſtatute did only extend to the heritable eſtate of 
the debtor, as indeed moveable or perſonal funds were, at that 


period, of very little value, and therefore, not much meriting 


the attention of the legiſlature ; yet, even as to theſe, it has not 
been totally overlooked, but was ſo far provided for by the 
act of ſederunt 1662. Indeed, the very ſtatute 1696, upon which 
the preſent · reduction is founded, was in a great meaſure calculated 


to preſerve.an equality among creditors, and to prevent a partial 


gratification of one or more creditors, in prejudice of the reſt; 

and therefore, although your Lordſhips ſhould be of opinion, 
that a truſt-diſpoſition, granted by a bankrupt, would not intitle 
the truſtee. to compete with creditors, who have affected the eſtate 
of the. bankrupt by diligence, the defenders are humbly perſua- 
ded, that when equity leans ſo ſtrongly in favours of deeds calcu- 
lated to do equal juſtice to all the creditors, your Lordſhips' will 


not 'be diſpoſed to extend the law to caſes that do not clearly fall | 


under the purview and intendment of it. 

- Your Lordſhips wil obſerve, that no juſt exception can be ta- 
ken to the terms of the truſt-deed. It was laid before the cre- 
* ditors in a very numerous meeting, called, in conſequence of pub- 
lic advertiſements, for concerting meaſures for carrying the truſt- 


right into execution, in the manner that ſhould appear to be the moſt | 


eflectual, and the leaſt expenſive; and at the meeting, joint mea- 


ſures were agreed to, without a contradictory voice: Nor have the 
purſuerg 
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METS pretended to alledge (what indeed 3 not have gained 
eredit) that they were ignorant of the truſt- right, and of the 
joint meaſures that had been agreed to by the bulk of the cre- 
ditors, in conſequence of it. 

And therefore, whatever eſſect might have been given to tho 
purſuers diligence, if they had diſſented from the common mea- 
fures that had been concerted and agreed to by the bulk of the 


| creditors, and had proceeded to attach the funds of their debtor 


by adjudication, poinding, or arreſtment, in order-to prevent the 
truſtees from recovering the funds for behoof of the creditors, 
in virtue of the diſpoſition in their favours; yer, when the pur- 
ſuers did ly by for the ſpace of ten months, without giving the 
ſmalleſt hint that they were diſſatisfied with the truſt-right, and 
the meaſures that were agreed to by the creditors, or that they 
did not mean to acquieſce and draw their payment accordingly, 
but, on the contrary, were filent for the ſpace of ten months, 
and in a manner connived at the execution of the truſt-right, un- 
til the truſtees, in conſequence thereof, have made effectual the 
funds of the debitor, and converted thi ſame into money, to 
pave the way for a diviſion among the creditors, the defenders 
do, with ſubmiſſion, contend, that the diſſenting creditor cannot 
| avail himſelf, or procure a prefer ence to the other creditors, who 
fairly offer him a ſhare of the funds recovered, by arreſting theſe 
funds, either in the hands of the truſtee, or of any other perſon 
in whoſe hands the money might be depoſited, for behoof of the 
whole creditors. 

If ſuch an arreſtment ſhould be found good, and dbl it 
is in effect to give the diſſenting creditor the ſole benefit of the 
diſpoſition and truſt, which was granted for behoof of all the 
creditors. The diſſenting creditor, with fubmiſſion, cannot, with 
juſtice or congruity, conteſt the truſtee's right to recover thoſe 
ſums for behoof of the creditors, and yet take the benefit of his 
acting as truſtee, in excluſion of the other creditors, for whoſe 
behoof he ated. This, with ſubmiſhon, would be manifeſt in- 
Juſtice and 1 iniquity, which your Lordſhips will never tolerate. 

Though a man in bankrupt circumſtances, can do no partial 
or unjuſt deed to hurt and defraud his creditors, yet his bank=- 
Tuptcy does not denude him of his property, or bar him from 
exerciſing proprietory powers over it. Thus it is, that a bank- 
rupt, not e by diligence, can ſell and 1 of his ſub- 

Jects 
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pinib 50 b . Pugh 
jets to a fair avchaſes]! at a juſt and adequate price: His e one. 
7ows creditors, whoſe debts were contracted even after his bankt 
ruptcy, are entitled to attach his funds for their ayment, "as 
well as thoſe creditors whoſe debts are contracted before it; 


therefore, although it ſhould be held to be law, that a d 
tion granted by a bankrupt to a truſtee, for behoof of his 815 
creditors, would not entitle the truſtee to compete with diſſenti 
creditors, affecting the eſtate of the bankrupt by legal diligence; 


yet it can by no means be conſidered as a null and ineffectual 


deed: On the contrary, as the property remained with the bank- 
rupt, ſo the diſpoſition muſt be available to transfer that pro- 
perty in favours of his diſponee; and it will undoubtedly give à 


lawful title to the truſtee, to Purſue for, and apprehend the een 


of the bankrupt. 

If a truſtee ſhould, in virtue of ſuch a diſpoſition, bring an ac- 
tion againſt the debtors of the bankrupt, for the recovery of ſuch 
debts or effects, it certainly woul not be competent to the 


_ debtors to object the want of title in the truſtees. Your Lord- 


ſhips would certainly repel | 
debtors to make 8 to the 
creditors. A wu | | l . 

lid and an effectual ca Tye 


ſue and recover the effects of the binkrupt; "andthe = oon at- 


ion, and. compel the 


rained, in confequence of fuch truſt-right, would 1 8820 in law be 


held either as a predonious or unlawful poſſeſſion. 


It has always been underſtoo®, that actual payments by a 


bankrupt, though even made to a particular creditor, is not li- 


able to challenge at the inſtance of other creditors, and that they 
are not founded in an action of er againſt him, if no 


fraud can be alledged againſt the creditor who receives the pay- 


ment. And therefore, although it was no doubt competent to 


any of Meſſrs. Fairholms creditors, to attach any of their funds 
by legal diligence ; yet ſuppoſing that the creditors did ly by, 
and allow the bankrupts themſelves to uplift and ingather the 
funds, and.convert the whole into money, and that they ſhould have 
divided the ſame among the creditors, it is a clear caſe,. that ſuch 
payments would have been held to have been fairly and bona fide 
made, and they could not have been challenged by any of the 
creditors. Now, the defenders, with ſubmiſſion, cannot diſco- 


ver any ſolid difference or diſtinction, whether the funds ſhould he 


recovered, 


Xs, for. behoaf « of the; whole 


recovered, and the money from thence ariſing ſhould be divided: 
by the bankrupt himſelf, or if the ſame ſhould be dene by a fac- 
tor, or a truſtee, appointed by him for that very purpoſe; and 
therefore, however competent it might have. been to any of the 
creditors, notwithſtanding” of the truſt-diſpolition, to have at- 
tached the eſtate and effects of their debtor by legal diligence; 
yet if they ſhould ly by, and allow ſuch. factor or truſtee to in- 
ather the effects, convert the ſame into money, and divide the 
3 among the creditors, the defenders will be allowed to hold 
it as a clear caſe, that ſuch pay ments would be effectual, and that 
it would not be competent for any diſſenting creditor, refuſing 
to receive his payment, to challenge the payments made to the 
other creditors, and, by arreſting in their hands, oblige them to 
make the money forthcoming to the arreſter, in ſatisfaction of 
his debt. The defenders do, with ſubmiſſion, apprehend, that, 
to ſuch a plea, it would have been a moſt ſufficient anſwer, that 
however competent it might have been to ſuch a creditor, to pre- 
vent the truſtee from executing the truſt, by attaching by dili- 
ence the ſubjects while they were in medio; yet if they have lain 
y, and allowed the truſtee to execute the truſt, to ingather the 
funds, convert them into money, and pay the ſame to the cre- 
ditors, the creditors were, in optima fide, to receive ſuch pay- 
ments, and muſt therefore be entitled to hold the money they 
received, in ſatisfaction of their debe. "vt 
And if this would hold, if the creditors had, de faclo, received 
payment of their reſpective ſhares of the money now in queſtion, . 
they, with ſubmiſſion, can. fee. no good reaſon why a different 
judgment ought to be given in this caſe, Your Lordſhips wi 
obſerve, that theſe purſuers do not pretend to diſſent from the 
common - meaſures, . or to - diſapprove of the truſt-right in any 
reſpect, until the truſtee had ſo far executed the truſt, by diſpo- 
fing of part of the funds, converting the ſame into money, and 
lodging the ſame in the bank, until the creditors ſhould be ready 
to receive it. It was in conſequence of a reſolution of the cre- 
ditors, at their meeting of the 2d of April, that the money now. 
arreſted was ſo lodged; and if the arreſtments would have been 
unavailable in the hands of the creditors themſelves, if they had 
received actual payment; ſo, the defenders do, with ſubmiſ- 
fon, apprehend, that it can make no difference, whether the mo- 
ney was actually paid to the CS or if it was, by their 
| | = | _ - „ 2 
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order and a appoiprmien, aßen in the hands of any perſon, for 


their behoc The money ſo lodged in the bank, by the expreſs 


order and appointment of the creditors, falls truly to be conſi- 


dered as the money of the creditors : They had each of them a 
right to the money ſo depoſited, in proportion to their reſpective 
A And if the creditors would each of them have been enti- 
tled to retain his ſhare of the money ſecure againſt the diligence 


of any diſſenting creditor, if the ſame had been actually paid to 


them, the defenders apprehend, that, by the ſame rule, the mo- 
ney lodged i in the bank, by their appointment, and for their be- 


hoof, muſt be equally ſecure. againſt the eee of ſuch dif 


ſenting creditors. 


This. queſtion: was accordingly determined in Favours of the 
defenders, in the caſe, Souper contra the creditors of Smith, 23d 
January 1756: The caſe there was, Alexander Smith being inſol- 


vent, did, at a meeting of his creditors, write the following let- 
rer, directed to John Watſon, © I hereby impower you, to cauſe 
roup and ſell the furniture of my houſe, and liquors in my 

* cellars, for the behoof of my creditors. In conſequence of 


this letter, Watſon rouped part of the goods: Souper, a creditor 
of Smith's, who had not been preſent at the meeting, arreſted in 


the hands of Watſen ; which brought on a competition betwixt 
him and the other creditors. The Lords found, That the 


* goods ſold; and the prices thereof received by Watſon,” belong- 
_ e to the creditors, according. to their debts.“ 
And the defenders are informed, that a ſimilar judgment was gi- 


ven a few years ago, in a caſe not yet collected. and which was 


not ſo ſtrong as the. preſent, viz. Mackell contra 14 | ; 


where the truſtees were preferred to a creditor who had arreſte 


in the hands of the perſon who purchaſed from the. truſtees the | 
ſtocking of a farm, which the bankrupt had conveyed to theſe 


truſtees for the behoof of his creditors. 

A caſe determined by the court in the 1764, betwixt Strachan 
and Moodie, was mentioned as a precedent for the purſuers : Bur 
the defenders apprehend, that it is totally different from the 


preſent : For, in that caſe, the creditor who ſued for reduction 


was in the courſe of diligence when the truſt-diſpoſition was ex- 


ecuted: She had uſed-inhibition, raiſed and executed a horning 


upon the 31ſt May and 5th June, and uſed arreſtments on the 
eh June, and the truſt· diſpoſition was not executed till the 14th 


Jane. 


u 1 
ne.” A partial preference was directly 185 to two creditors 
the diſpoſition, which was of itſelf” ſufficient to ſet it aſide: 
And the truſtees having immediately converted the eſtate into 
caſh, in a manner abundantly irregular, the creditor who ſued 
for reduction proceeded in her courſe of diligence, and uſed ar- 
reſtments againſt the truſtees, and others, upon the 18th, 23d, 


24th, 29th, and zoth days of the ſame month of June. — Theſe 


facts and circumſtances difference that caſe ſo, much from the 
preſent, that it cannot, in any view, be held as a precedent a- 
mus Se ne. Teeny TO ONT 


And therefore, upon the whole, however the purſuers might 
have been intitled to have attached the proper eſtate and funds 


of the debtor, while they were in medio, and might, in virtue of 
their diligence, have claimed a preference to the truſtees claiming 
under the diſpoſition granted by the common debtors ; yet, as the 


purſuers did ly by for the ſpace of ten months, without inſinuating 


a diſſent or diſapprobation of the common meaſures that had been 
concerted by the other creditors, and allowed the truſtees, in pur- 
ſuance of that concert, to execute the truſt, by ingathering the 
funds, converting them into caſh, and lodging the ſame, in con- 
ſequence of the order and appointment of the creditors, to be 
lodged in the banks for their behoof; it is humbly contended, 


that the money ſo lodged for behoof of the whole creditors, 


cannot be attached by the purſuer's arreſtments. They cannot 
conteſt the truſtees right to recover thoſe ſums for behoof of 


the creditors, and yet take the benefit of the defender's acting as 
truſtee, in excluſion of the other creditors, for whoſe be- 
| hoof they acted. That actual payment made to the creditors, 
would actually have ſecured them againſt the purſuers diligence, 
cannot be diſputed. They could not have been obliged to re- 
fund payments, which they had honeſtly and optima fide recover- 
ed; and the defenders cannot conceive that caſe to be materially 
different from the preſent. 8 


It may farther be obſerved, that the arreſtments, in this caſe, 


are inept and inſufficient for attaching the ſhares of the acceding 
creditors. Neither the truſtees, nor the bank, are debtors to 


the bankrupts, but to the creditors, quoad the extent of the ſhare 


of thoſe creditors who have acceded. | po 


It is a ſettled point, that an arreſtment, uſed not againſt a 


.debtor to the common debtor, but againſt the debtor's factor, is 


7 N | 4nept ; 


Pp. 37. 


Dic. vol. 1. ept—12th December 17.52, Campbell contra Faichney ; ↄth February 


t 2 1 


inept; and it has likewiſe been adjudged, that — uſed 
againſt the truſtees of the debtor to the common debtor, is in- 


17 7 * Staller contra 
Ne had been retained by the truſtees, an 

inſt them by the purſuers was inept, agreea- 
ble to thoſe — — becauſe they would not have been debtors 
to the common debtor, the bankrupts, but to their creditors; and the 
caſe is not altered, by the money being depoſited in the banks, 
becauſe the banks are 3 depoſitars, either of the truſtees or the 
creditors, * — — * _ and, N cannot 1 
depone in the furt ey owe the ſums Gegolited, to: 4 
_ the Meſſrs, Farne. 


In reſpeft where, Cc. | 
5 RO. MACQUEEN: 
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